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JURISDICTIONAL STATEMENT 
This Court has jurisdiction under Utah Code Ann.§ 78A-4-103, through transfer 
from the Utah Supreme Court. 
ISSUES PRESENTED FOR REVIEW 
I. Did the trial court err in granting summary judgment in favor of 
~ Defendant/ Appellant ("Megaplex"). Specifically, did the trial court err in ruling that there 
were no genuine issues of material fact, and further, that was Megaplex entitled to 
judgment as a matter of law. 
Standard of Review: "Because the question of whether summary judgment is 
appropriate is a question of law, we accord no deference to the trial court." Crisman v. 
Hallows, 2000 UT App 104 at 'I[ 8 (quoting Hebertson v. Bank One, Utah, N.A., 1999 UT 
App 342 at 'I[ 6). This issue was preserved in the trial court in connection with 
~ Megaplex's motion for summary judgment and Plaintiff/Appellant's ("Mingolello's") 
opposition thereto. See Record ("R.") at 00046-00209. 
CONSTITUTIONAL PROVISIONS, STATUTES, ORDINANCES AND RULES 
Rule 56, Utah Rules of Civil Procedure. 
STATEMENT OF THE CASE 
I. Nature of the Case. 
1 
This appeal is from a final order of the Fifth District Court, Washington County, 
Utah, the Honorable Jeffrey C. Wilcox presiding, granting summary judgment in favor of 
Megaplex. 
II. Course of Proceedings. 
On January 7, 2013, Mingolello attended a move at one of Megaplex's theater 
locations in St. George, Utah. Mingolello slipped and fell on the stairs of the theater, after 
stepping on a flashlight on the stairway. On April 4, 2014, Mingolello filed a complaint 
in the Fifth District Court alleging negligence on the part of Megaplex and claiming 
damages. 
On February 13, 2015, Megaplex filed a motion for summary judgment. After 
Mingolello filed a memorandum in opposition to the motion and Megaplex replied, the 
court granted Megaplex's motion on October 1, 2015. 
III. Disposition at the Trial Court. 
On October 1, 2015, the trial court granted Megaplex's motion for summary 
judgment. 
IV. Statement of Relevant Facts. 
1. This lawsuit arises out of slip and fall accident that occurred on January 7, 
2013, at the Megaplex Theaters located at 905 South Main Street, St. George, Utah. R. at 
000001-000003. 
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2. On the date of the accident, Plaintiff Ralph Mingolello and his stepson George 
Falkis went to the Megaplex to see a matinee movie. R. at 0000072. 
3. The movie that Plaintiff was seeing on the day of the incident was playing in 
theater No. 6, the 3:00 p.m. showing. R. at 000198 and R. at 000089. 
4. Plaintiff and Mr. Falkis arrived approximately ten minutes before the movie 
i.J started and sat on the second row from the back of the theater. R. at 000073. 
5. Plaintiff and Mr. Falkis may have been the first patrons to enter theater No. 6 
and were there at most one or two other customers present when they first arrived. R. at 
000072. 
6. By the time the movie started, there were several other patrons in theater No. 6, 
including a couple sitting two or three aisles in front of Plaintiff. R. at 000072. 
7. Approximately 30 minutes after the movie started, Plaintiff began exiting the 
~ theater so that he could use the restroom and purchase some snacks. R. at 000072. 
8. As Plaintiff walked down the stairs, he stepped on a small flashlight which 
caused him to slip and fall to the floor. R. at 000072 and 000074. 
9. The step that Plaintiff fell on was next to where another couple was sitting in 
the theater. R. at 000109. 
10. The flashlight that Plaintiff slipped on was approximately three to four inches 
in length and was camouflage in color. R. at 000094, 000099, and 000110. 
11. The flashlight was not owned or used by Megaplex. R. at 000094. 
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12. Suzanne Carter, the general manager of Megaplex, testified that she had never 
seen the flashlight at issue prior to the alleged incident. R. at 000094. 
13. The flashlights that were owned and used by Megaplex at the time of the 
incident were large black magnum flashlights and large blue plastic flashlights. R. at 
000094. 
14. Plaintiff does not know where the flashlight came from or how it arrived on 
the floor. R. at 000075. 
15. Plaintiff does not know how long the flashlight had been on the floor prior to 
the alleged incident. R. at 000075. 
16. Plaintiff's stepson, George Falkis, does not know where the flashlight came 
from or how it arrived on the floor. R. at 000109. 
17. Mr. Falkis does not have any information regarding how long the flashlight 
had been on the floor prior to the alleged incident. R. at 000110. 
18. The only inspection of Theater 6 was performed at 10:30 a.m. by the theater 
manager. R. at 000090. 
19. The theater manager who performed the inspection of Theater 6 stated the 
accident happened approximately one half hour after her inspection. R. at 000091. 
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SUMMARY OF ARGUMENTS 
The trial court improperly granted Megaplex' s Motion for Summary Judgment 
because there is a genuine issue of material fact, which was properly raised in Mingolello 's 
Memorandum in Opposition to Megaplex' s Motion for Summary; to wit when was the theater 
inspected in relation to the time of the accident. Further, the trial court erred in granting 
viJ Summary Judgment because Megaplex is not entitled to Judgment as a matter of law on the 
facts presented in this case. 
ARGUMENT 
I. The applicable standard of review. 
It is well established that the Utah appellate courts 
"review a trial court's legal conclusions and ultimate grant or denial of 
summary judgment for correctness, and view the facts and all reasonable 
inferences drawn therefrom in the light most favorable to the nonmoving 
party." Posner v. Equity Title Ins. Agency, Inc., 2009 UT App 347, <J[ 8, 222 
P.3d 775 (quoting Orvis v. Johnson, 2008 UT 2, <JI 6, 177 P.3d 600). 
Callister v. Snowbird Corp., 2014 UT App 243, <j[ 8. 
"[S]ummary judgment is appropriate only when 'there is no genuine issue as 
to any material fact and ... the moving party is entitled to a judgment as a 
matter of law."' Penunuri v. Sundance Partners, Ltd., 2013 UT 22, c_n 8, 301 
P.3d 984 (omission in original) (quoting Utah R. Civ. P. 56(c)). 
Id. at <JI I I. 
"We review the district court's denial of [a] motion for ... summary judgment 
... for correctness, according no deference to the district court's decision." 
Acor v. Salt Lake City Sch. Dist., 2011 UT 8, <J[ 9, 247 P.3d 404. 
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Peak Alarm Co. v. Salt Lake City Corp., 2013 UT 8, '1[ 7. 
II. A Genuine Issue of Material fact precludes the granting of Summary 
Judgment. 
Mingolello does not dispute that Megaplex did not have actual notice of the 
dangerous condition presented by a small flashlight on the stairway. Mingolello also 
agrees that the unsafe condition caused by the presence of the flashlight was 
temporary, not permanent. Megaplex does not dispute that Mingolello was injured as a result 
of slipping and falling when he stepped on the flashlight. 
A theater owner is under the same obligation to it's patrons as a store owner is to the 
it's customers. As such, Megaplex owed a duty to all of it's patrons, including Mingolello, 
to inspect and maintain its premises in a reasonably safe condition. ''The duty owed by an ~ 
owner ofland to a business visitor is to inspect and maintain his premises in a reasonably safe 
condition .... " Rogalski v. Phillips Petroleum Co., 3 Utah 2d 203, 282 P.2d 304, 307 
(Utahl 955). 
The duty to inspect and maintain business premises is even more necessary when the 
business owner knows that patrons will be navigating the stairways of a darkened theater. 
Mingolello agrees that there is no evidence as to when the flashlight got on the floor or how 
long it had been there prior to the accident, or who it belonged to. The crux of Mingolello' s G,;;i 
argument is that there is a factual dispute as to when the theater was inspected in relation to 
the time of the accident. The manager stated she inspected the theater one time, at 
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approximately 10:30 a.m., but she also stated it was about 30 minutes before the accident. 
Whereas, Mingolello stated, that they attended the 3 :00 p.m. showing, and that fact is 
corroborated by the ticket stub, attached as exhibit 4 to Mingolello' s objection to Megaplex 's 
motion. Clearly, this raises a genuine issue of material fact. 
III. Megaplex is not entitled to Judgment as a matter of law. 
Once a jury has made a factual finding as to the length of time between the 
inspection of the theater and the accident, the jury should then determine if that time frame, 
without any intervening inspection by the manager, or anyone else associated with the theater, 
is a breach of the duty on the part of Megaplex to "inspect and maintain the premises in a 
reasonably safe condition." Id at 307. 
Since this is a case of a temporary unsafe condition, as opposed to a permanent 
unsafe condition, it is important to determine if the condition was created by Megaplex or a 
..jg third party. Jexv. JRA, Inc., 2008 UT 67, <J[l 7, 196 P.3d 576. Mingolello concedes that there 
is no evidence that the flashlight belonged to Megaplex. Likewise, the flashlight did not 
belong to Mingolello. Therefore, this case must be examined applying the rule when an 
unsafe condition is created by a third party. 
Since there is no evidence that Megaplex had actual notice of the flashlight's 
presence on the stairway, it must be determined if Megaplex had constructive notice. The 
Utah Supreme Court has held that "constructive notice is imputed when 'the condition had 
existed long enough that [the store owner] should have discovered it' Id at <J[18, (quoting 
7 
Schruphase v. Storehouse Meats., 918 P.2d 476,479 (Utah 1996). The court in Jex further 
states that "Thus, the importance of the time factor to the issue of constructive notice is 
clear." Id. at <][18. 
In this case, summary judgment is not appropriate since there is a dispute as to 
how long the flashlight could have been on the stairway (30 minutes as testified to by the 
theater manager, or4 ½hours as testified to by Mingolello and his step-son.) That time frame 
must be established in order to determine the issue of constructive notice to Megaplex. 
If the cases relied upon by Megaplex in its Motion for Summary Judgment had 
a slightly different fact scenario, the outcome might have been different. That is to say, if the 
water on the deli floor in Jex, or the water on the coffee shop floor in Lindsay v. Eccles Hotel 
Co., 284 P.2d 477 (Utah 1955), or the grape on the grocery store floor in Koer v. Mayfair 
Markets, 19 Utah 2d 339,431 P.2d 566 (1967), had existed in a deli, coffee shop or grocery 
C', 
\/;/,ii 
store with the lights off, would the owner's duty of care to their business invitees been Q 
heightened? Mingolello asserts that it would have been, as it should have been in the present 
case. 
Megaplex had an obligation to Mingolello to keep the stairway clear of 
obstructions. This duty was breached by the failure of Megaplex to perform adequate 
inspection of the theater throughout the day. The cases cited by Megaplex in its 
Memorandum in Support of its Motion for Summary Judgment and Reply to Mingolello's 
objection are distinguished from the present case because a darkened theater is inherently ~ 
8 
more dangerous if a foreign object is on the floor. At least, that is an issue a jury should 
decide. 
CONCLUSION 
It is undisputed that Mingolello suffered damages whenhe slipped and fell on 
January 7, 2013. Megaplex owed a duty to Mingolello to keeps it's aisles and stairways 
of its theaters free from foreign objects. Whether Megaplex breached that duty is a 
question for a jury to decide. Accordingly, Mingolello respectfully requests that this 
Court reverse the trial court's grant of summary judgment and remand the case to the trial 
court for trial. 
RESPECTFULLY SUBMITTED this 10 June, 2016. 
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Attorney for Plainti 
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Attorneys for Megaplex Theatres, Inc. 
Cil IN THE FIFTH JUDICIAL DISTRICT COURT 
WASHINGTON COUNTY, STATE OF UTAH 
RALPH MINGOLELLO, 
Plaintiff, 
vs. 
MEGAPLEX THEATRES, a Utah corporation 
and JOHN DOES I through X, 
Defendant. 
ORDER GRANTING DEFENDANT'S 
MOTION FOR SUMMARY JUDGMENT 
Case No. 140500180 
Judge Jeffrey C. Wilcox 
Pursuant to the Court's 8/14/2015, Amended Ruling on Defendant Megaplex Theatres 
Motion for Summary Judgment, and good cause appearing, it is hereby ORDERED, ADJUDGED 
~ and DECREED: 
Defendant Megaplex Theatres Motion for Summary Judgment is GRANTED. Plaintiffs 
Complaint and all causes of action asserted therein are hereby dismissed with prejudice and on the 
merits. 
----------------END OF 
ORDER----------------
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